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Dennis and Lori WEITZEL, Petitioners,
v.

Michael BARNES et al., d/b/a
Barnes/Segraves Development,
Respondents.

No. C-3715.
Supreme Court of Texas.

June 5, 1985.
Rehearing Denied July 10, 1985.

Purchasers brought action against ven-
dors for alleged deceptive trade practices in
connection with sale of home. The County
Court at Law No. 1, Tarrant County, Wil-
Ham H. Brigham, J., entered judgment for
purchasers, and vendors appealed. The
Court of Appeals, 678 S.W.2d 747 reversed
and rendered. On appeal, the Supreme
Court, Kilgarlin, J., held that: (1) vendors’
alleged oral representations concerning
condition of house could serve as basis of
action under Deceptive Trade Practices
Act; (2) purchasers were not required to
prove vendors’ intent to deceive or misre-
present; (3) purchasers’ allegations were
sufficient to plead violation of Deceptive
Trade Practices Act; (4) vendors’ affirma-
tive misrepresentations concerning condi-
tion of house were actionable; and (5) ven-
dors could be held liable in their individual
capacities for oral misrepresentations made
on behalf of corporation.

Reversed.

Gonzalez, J., filed dissenting opinion in
which McGee, J., joined.

1. Consumer Protection €4, 39

In action brought under Deceptive
Trade Practices Act [V.T.C.A., Bus. & C.
§ 17.41 et seq.] oral representations are not
only admissible but can serve as the basis
of the action.

2. Consumer Protection ¢=8
Vendors’ alleged oral representations
concerning condition of house could serve
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as basis of action under Deceptive Trade
Practices Act [V.T.C.A,, Bus. & C. § 17.41
et seq.].

3. Consumer Protection =34

Purchasers of house, to recover under
Deceptive Trade Practices Act [V.T.C.A.,
Bus. & C. § 17.41 et seq.], were not re-
quired to prove vendors’ intent to deceive
or misrepresent.

4, Consumer Protection ¢=34

Consumer is not required to prove that
he relied on alleged misrepresentation to
recover under Deceptive Trade Practices
Act [V.T.C.A,, Bus. & C. § 1741 et seq.].
V.T.C.A., Bus. & C. §§ 17.46(b), (b)XT), 17.-
50, 17.50(a).

5. Consumer Protection €=38

Purchasers’ allegations that vendors
had falsely represented to them that equip-
ment and systems in house were within city
code specifications were sufficient to plead
violation of Deceptive Trade Practices Act
[VT.CA, Bus. & C. § 17.41 et seq] al-
though purchasers did not allege which
specific provision of the Act had been vio-
lated. V.T.C.A. Bus. & C. § 17.46(b)7).

6. Consumer Protection =8

Vendors’ affirmative misrepresenta-
tions concerning condition of house were
actionable under Deceptive Trade Practices
Act [V.T.C.A, Bus. & C. § 17.41 et seq.]
although purchasers agreed to take house
“as is” subject to their right of inspection,
and purchasers failed to make such inspec-
tion.

7. Consumer Protection =35

Under Deceptive Trade Practices Act
[V.T.C.A., Bus. & C. § 17.41 et seq.], there
can be individual liability on part of a cor-
porate agent for misrepresentations made
by him.

8. Consumer Protection ¢35

Vendors could be held liable in their
individual capacities under Deceptive Trade
Practices Act [V.T.C.A,, Bus. & C. § 17.41
et seq.] for oral misrepresentations made
on behalf of corporation.
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9. Consumer Protection €36

In action brought under Deceptive
Trade Practices Act [V.T.C.A. Bus. & C.
§ 17.41 et seq.], error, if any, in admitting
purchasers’ exhibits reflecting cost of re-
"pairs to house was waived by vendors’ fail-
ure to make a proper objection.

Leeper and Priddy, Timothy G. Chova-
nec, Fort Worth, Longley & Maxwell, Joe K.
Longley. Austin, for petitioners.

Lane, Ray & Getchell, Donald H. Ray,
Fort Worth, for respondents.

KILGARLIN, Justice.

This Deceptive Trade Practices-Consum-
er Protection Act case presents three major
issues. First, does the parol evidence rule
prevent proof of an oral representation as
to the quality of goods when a written
contract of sale gives the buyer the right to
inspect those goods before purchase? Sec-
ond, must a consumer show that the seller
was motivated by trickery, artifice, or de-
vice; in making the representation as to the
quality of the goods? Third, before a con-
sumer can recover, is it necessary that he
plead and prove that he relied upon such
representation? Incidental to these three
questions is whether a consumer is obligat-
ed to plead specifically the DTPA section
he contends was violated; whether corpo-
rate agents may be individually liable un-
der the DTPA; and whether error as to the
reasonableness and necessity of repair bills
was preserved.

Dennis and Lori Weitzel signed a con-
tract on February 8, 1983, to purchase a
remodeled home .from Barnes/Segraves
Development Company. - The written con-
tract of purchase' gave the Weitzels the
right to inspect, among other things, the
plumbing and air conditioning systems in
the house. If the Weitzels were dissat-
isfied with the systems, they were entitled
to reject the contract; force Barnes/Seg-
raves to make repairs up to $1,000; or,
consummate the purchase and make all re-
pairs in excess of $1,000 themselves. The
Weitzels did not inspect the house but al-
leged that they were induced to accept it

because of oral Barnes/Segraves’ represen-
tations that the plumbing and air condition-
ing complied with Fort Worth’s code speci-
fications. - When the Weitzels found the
equipment did not function properly, they
brought suit for damages under the DTPA.
A trial to the court resulted in findings that
the representations were made and that the
systems did not comply with code stan-
dards. The judge also found the Weitzels’
actual damages to be $1,116 and after tre-
bling the first $1,000, rendered judgment
for them for $3,116, together with $750 in
attorney’s fees. Concluding that each of
the first three questions posed above must
be answered affirmatively, the court of ap-
peals reversed the judgment and rendered
that the Weitzels take nothing. 678 S.W.2d
747 (Tex.App.1984). We reverse the judg-
ment of the court of appeals and affirm the
judgment of the trial court.

Although the court of appeals found for
Barnes/Segraves on three = separate
grounds, Barnes/Segraves’ only argument
before this court is that if we reinstate the
judgment for the Weitzels, we will do vio-
lence to all written contracts which provide
that the purchaser takes “as is.” More-
over, Barnes/Segraves concedes that com-
mon law contractual requirements are not
applicable and proof of intent to misrepre-
sent is not necessary. Nevertheless, we
are required to address the bases of the
court of appeals’ holding.

[1,2] While several other courts of ap-
peals have also addressed the question of
the admissibility of oral representations in
a DTPA case when a written contract ex-
ists, this court has never written on that
precise subject. Generally speaking, each
of the other intermediate courts has held
that the parol evidence rule was not appli-
cable because purchasers were not seeking
to change or contradict the terms of the
contract but were relying upon deceptive
oral representations as the basis of their
suit. See Wagner v. Morris, 6568 S.W.2d
230, 232 (Tex.App.—Houston [Ist Dist.]
1983, no writ); Oakes v. Guerra, 603
S.W.2d 871, 374 (Tex.Civ.App.—Amarillo
1980, no writ); and, United Postage Corp.
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v. Kammeyer, 5381 S.W.2d 716, 720-21
(Tex.Civ.App.—Dallas 1979, no writ). Tex.
Bus. & Com.Code Ann. § 17.43 provides
that the remedies under the DTPA are
cumulative and in addition to other remed-
ies; section 17.44 of the act provides that
the act shall be liberally construed to pro-
tect consumers from deceptive business
practices. Following such broad guide-
lines, we conclude that oral representations
are not only admissible but can serve as
the basis of a DTPA action. There was no
effort on the part of the Weitzels to show a
breach of contract by Barnes/Segraves.
The oral misrepresentations, which were
made both before and after the execution
of the agreement, constitute the basis of
this cause of action, so traditional contrac-
tual notions do not apply.

[3] Relying upon language in Town
North National Bank v. Broaddus, 569
S.W.2d 489, 494 (Tex.1978), the court of
appeals held that absent trickery, artifice,
or device on the part of Barnes/Segraves,
the Weitzels, having waived their inspec-
tion rights, were bound by the express
terms of the contract. Town North was
not a DTPA case. “Trickery,” “artifice,”
and “device” are but synonyms for intent
to deceive or misrepresent. The Weitzels’
claim in this case is simply that
Barnes/Segraves represented to them that
certain goods were of a particular stan-
dard, when in fact they were not. Such
representation is deemed to be a deceptive
act under the provisions of Tex.Bus. &
Com.Code Ann. § 17.46(b)(7). We said in
Smith v. Baldwin, 611 S.W.2d 611 (Tex.
1980), that “[s]ubdivision (7) contains no
requirement of proof of intent.” Id. at
616. We hold that such provision likewise
makes no requirement of proof of trickery,
artifice, or, device.

{4] Similarly, the court of appeals has
erred by reading into the DTPA a require-
ment of proof of reliance on the misrepre-
sentation before a consumer can recover.
We first note that Barnes/Segraves as-
signed no error in the court of appeals in
respect to reliance. Therefore, any error
has been waived. But, as the court of
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appeals chose to write on the necessity of
reliance on a misrepresentation as a prereq-
uisite to recovery, we are obliged to ad-
dress the subject. We disapprove of the
dicta in the court of appeals’ opinion. Re-
lief for consumers is contained within the -
provisions of Tex.Bus. & Com.Code Ann.
§ 17.50. Subsection (a) thereof provides
that a consumer may maintain an action,
among other things, when there is proof of
a deceptive act or practice under § 17.46(b)
which is a producing cause of the consum-
er’s actual damages. The operative words
for our purposes are “producing cause.”
This provision of the act was added by
amendments enacted by the legislature in
1979. It should be noted that the bill con-
taining the amendments, as originally intro-
duced, provided in § 17.50(a) that a con-
sumer could maintain an action if he had
sustained actual damages as a result of
reliance on any of certain enumerated acts.
Tex.S.B. 857, 66th Leg. (1979). In the pro-
cess of passing the bill into law, that lan-
guage was changed, and  “producing
cause,” not “reliance,” became the ultimate
standard. Following the same principle
utilized by us in Big H Auto Auction, Inc.
v. Saenz, 665 SW.2d 756 (Tex.1984), we
conclude that the legislature specifically re-
jected reliance as an element of recovery.

[5] As to the matter of pleadings, while
it is true that the Weitzels did not allege
any specific provision of the DTPA as hav-
ing been violated, their pleadings unques-
tionably comport with § 17.46(b)(7). They
alleged in paragraph IV of their original
petition that Barnes/Segraves had repre-
sented to them that equipment and systems
in the home were within Fort Worth code
specifications, when in truth the represen-
tations were false, misleading and decep-
tive in that the air conditioner and water
heater did not meet Fort Worth code speci-
fications. Such pleading is all that is nee-
essary. Moreover, we note Barnes/Seg-
raves filed no special exceptions requesting
the Weitzels to elaborate their pleadings.
If there were a pleading defect, it would be
properly attacked by special exceptions.
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[6] We are not unsympathetic with the
argument made by Barnes/Segraves that
the Weitzels should have no cause of action
if they agreed to take the house “as is,”
subject to their right of inspection, which
they failed to make. While it is conceiva-
ble that in certain situations silence could
amount to a misrepresentation, had
Barnes/Segraves elected to remain silent
as to the quality of the relevant systems,
the outcome of this case would have been
different. That, however, is not our situa-
tion. In this instance, Barnes/Segraves af-
firmatively represented that the systems
had qualities which they did not actually
possess. Even under a contract allowing
inspection, an affirmative misrepresenta-
tion is actionable under the DTPA.

[7,8] Barnes/Segraves urged two addi-
tional points of error before the court of
appeals, which were not addressed by that
court. Because of our disposition of the
case, it becomes necessary for us to consid-
er those two points of error. The first
point of error is that Michael Barnes and
Patrick Segraves should not be liable in
their individual capacities. We have exam-
ined the record and it contains evidence as
to statements of both men upon which the
trial judge could have relied in concluding
that they each made oral misrepresenta-
tions. The trial judge so concluded in his
findings of facts. While it is true that in
Light v. Wilson, 663 S.W.2d 813 (Tex.1983),
we exonerated a corporate agent from indi-
vidual liability in a DTPA case, we did so
on the basis that “[tlhere is no finding of
fact that Light, individually, violated the
Deceptive Trade Practices Act.” JId. at
814. Implicit in our holding in that case is
that there can be individual liability on the
part of a corporate agent for misrepresen-
tations made by him,

[91 The second complaint before the
court of appeals that we find necessary to
discuss is that there was no evidence as to
the reasonableness and necessity of the
cost of repair to bring the house up to code
specifications. There was no objection
made as to reasonableness and necessity
when the trial judge admitted into evidence

plaintiff’s exhibits 1, 9 and 10, reflecting
cost of repairs adding up to $1,116. Error,
if any, in admitting those exhibits into evi-
dence has been waived by failure to make a
proper objection.

The judgment of the court of appeals is
reversed and the judgment of the trial
court is affirmed.

GONZALEZ, 1.,
McGEE, J., joins.

GONZALEZ, Justice, dissenting.

I respectfully dissent. This case demon-
strates how far we have strayed from the
Legislature’s intent of protectiag the uned-
ucated, the unsophisticated and the poor
against false, misleading and deceptive
practices. I cannot believe that the Legis-
lature ever intended for the Deceptive
Trade- Practices Act to be used to bail cut
an attorney who does not inspeet the used
house he purchases even though he had
actual notice, prior to closing, that the city
had condemned the property. I would af-
firm the judgment of the court of appeals.

dissents in which

Dennis Weitzel is an attorney. He wrote
a contract for the purchase of the renovat-
ed house. The Residential Earnest Money
Contract provided that:

VIL

PROPERTY CONDITION: Buyer re-
quires inspections and repairs required
by the Property Condition Addendum
(the Addendum) and any lender. Upon
Seller’s receipt of all loan approvals and
inspection reports, Seller shall commence
and eomplete prior to closing all required
repairs at Seller’s expense. All inspec-
tions, reports and repairs required of
Seller by this contract and the Adden-
dum shall not exceed $1,000. If Seller
fails to complete such requirements,
Buyer may do so and Seller shall be
liable up to the amount specified and
the same paid from the proceeds of the
sale. If such expenditures exceed the
stated amount and Seller refuses to pay
such excess, Buyer may pay the addition-
al cost or accept the property with the
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limited repairs and this sale shall be
closed as scheduled, or Buyer may ter-
minate this contract and the earnest
money shall be refunded to Buyer.
(emphasis added).

XIX.

AGREEMENT OF PARTIES: This
contract contains the entire agreement of
the parties and cannot be changed except
by the written consent of all parties here-
to.

PROPERTY CONDITION ADDENDUM

IL.

CONDITION OF PROPERTY: Buyer
shall have the right at Buyer’s expense
(i) within twenty (20) days from the
effective date of this contract to have
any of the structural items indicated
below, and (i) within twenty (20) days
from the effective date of this contract to
have any of the equipment systems items
indicated below, inspected by inspectors
of Buyer’s choice and to give Seller
within such time periods a written report
of required repairs to any of the items
checked below which are not performing
the function for which intended or which
are in need of immediate repair. Failure
to do so shall be deemed a waiver of
Buyer’s inspection and repoir rights
and Buyer agrees to accept property in
its present condition, subject to the
right of Buyer to make the above-named
inspections within twenty (20) days after
the completion of all repairs and improve-
ments upon the property by the Seller.
(emphasis added).

After signing the contract, the Weitzels
attempted to move into the house prior to
closing and discovered a “condemned” no-
tice on the house. In spite of this notice,
the Weitzels still did not have the house
inspected. Instead, they moved in and
called the city, but were told that the city
could only discuss the matter with the own-
er, Mr. Segraves. Upon calling Mr. Seg-
raves, Weitzel was told that the house met
the Fort Worth code standards. Weitzel
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did not pursue the matter further. A few
weeks later, the Weitzels sued the sellers
on alleged oral misrepresentations that the
house complied with the city’s code stan-
dards.

The question I must ask the court is:
How can misrepresentations be a produc-
ing cause of a consumer’s actual damages
in the absence of reliance on those repre-
sentations by the consumer? Tex.Bus. &
Comm.Code Ann. § 17.50(a) provides that a
consumer may maintain an action when
(1) there is proof of a deceptive act or
practice under § 17.46(b)

(2) which is a producing cause of the
consumer’s actual damages. (empha-
sis added).

Producing cause is not defined in the
statute. It is a common statutory con-
struction rule that if the Legislature does
not define a term, its ordinary meaning will
be applied. Satterfield v. Satterfield, 448
S.W.2d 456 (Tex.1969). Producing cause is
“an efficient, exciting, or contributing
cause, which, in natural sequence, produc-
ed the injuries or damages complained of, if
any.” Rourke v. Garza, 530 S.W.2d 794,
801 (Tex.1975); see also Black’s Law Dic-
tionary (5th ed. 1977). To produce, among
other things, means to accomplish, achieve,
bring about, bring forth, bring to pass, or
bring into existence. Burton, Legal The-
saurus 411 (1980). In light of these defini-
tions and these facts, reliance on the decep-
tive act or conduct is necessarily a factor of
producing cause.

“A misrepresentation cannot theoretical-
ly be producing cause of injury if it was not
at all relied upon.” E. Elias, The DTPA:
The All-Encompassing Buyer Remedy in
Texas, 43 Texas Bar J. 745, 754, at note 49
(1980). This is a fundamental theoretical
tenet that cannot be easily brushed aside.
Reliance is evidence of producing cause.
See D. Bragg, P. Maxwell & J. Longley,
Texas Consumer Litigation, § 8.08 (2d ed.
1983).

I agree with the court that reliance is not
an express element of a cause of action
under the Deceptive Trade Practices Act.
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The Legislature did, however, require that
some causal connection be established by
the plaintiff prior to recovery under the
Act. The court’s opinion ignores this re-
quirement.

The court’s opinion is more disturbing
for what it does not say than for any
pronouncements it contains. The court
states that it “feels obliged to address the
subject” raised by dicta in the court of
appeals’ opinion. Yet the dicta in the
court’s opinion inadequately lives up to this
self-imposed obligation. For instance, the
opinion does not say whether reliance is a
proper component of producing cause when
representations are at issue. It does not
say how the Weitzels established producing
cause in this case, and what evidence exist-
ed to support such a proposition. It does
not say how the bench and bar is to be
guided in the future when faced with the
burden to prove or disprove producing
cause.

I lament the fact that the court’s opinion
glosses over proof of producing cause.
Yet, some type of proof is required, under
some type of definable standard. It should
not be that any misrepresentation made in
a vacuum, or made under circumstances
that clearly showed its falsity and prevent-
ed reliance thereupon, would support a
cause of action under the Act. This is
necessarily true because the Legislature
drew a statute requiring some type of caus-
al connection between the deceptive act or
practice and the actual damages suffered.

Yet, the court’s opinion offers no guid-
ance as to what ¢s required to prove pro-
ducing cause. In this case, and in other
cases involving misrepresentations, what
other proof could there be except reliance?
Indeed, the court ignores this facet of the
question presented on appeal, and allows
an attorney cognizant of all facts at the
time of closing to lure his vendors into a
snare, swiftly draw it tight around them,
and recover treble damages.

In summary, it is absurd to allow a con-
sumer to recover treble damages for a mis-
representation if that misrepresentation did
not induce the consumer to enter into the

contract. Since there is no evidence of
producing cause in this case, I would ren-
der a judgment that the Weitzels take noth-

ing.

McGEE, J., joins in this dissenting opin-
ion.
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CITY OF GARLAND, Petitioner,
v.

Bobby C. LOUTON and Garland Profes-
sional Firefighters Association,
Respondents.

No. C-3800.
Supreme Court of Texas.

June 12, 1985,

Firefighters association sought writ of
mandamus to compel city to hold citywide
referendum on issue of increased pay for
firemen. City counterclaimed for declara-
tory judgment that statute governing com-
pensation of fire employees was unconsti-
tutional. The District Court, Dallas Coun-
ty, Marshall, J., issued writ of mandamus
and held statute to be unconstitutional.
City appealed. The Court of Appeals, 683
S.W.2d 725, dismissed the appeal from the
writ of mandamus and modified the declar-
atory judgment. City applied for writ of
error. The Supreme Court held that: (1)
election rendered mandamus cause moot;
(2) when cause became moot, Court of Ap-
peals should have dismissed the cause and
not merely the appeal; (3) trial court’s dis-
missal on the merits of city’s declaratory
judgment counterclaim was improper; (4)
Court of Appeals’ modification of trial
court’s judgment dismissing declaratory
judgment counterclaim on the merits was



